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ORDER

The order dismissing the petition to condone delay in filing the

Review Petition is sought to be challenged in this Appeal. The main order

in petition No.120 of 2005 was passed by the Central Electricity Regulatory

Commission (for short ‘Commission’) on 23.11.2006. The review Petition

No0.86 of 2007, seeking review of the order dated 23.11.2006, was filed by



the appellant-petitioner only on 25.06.2007, Thus there was a delay of 5
months, an application to condone the delay was filed.

2. According to Mr. Pradeep Mishra, the learned counsel for
appellant-petitioner, though both the review application and the petition
for condoning delay were admitted on
25t September, 2007, for considering both the merits of the matter in
review as well as the limitation point, the Commission has chosen to pass
an order dated 21.05.2008, dismissing the application for condoning the
delay of 5 months, without considering the merits of the matter.  This is
the subject matter of the challenge in this appeal.

3. We have heard the learned counsel for the parties.

4. Admittedly, the merits of the matter in the Review Petition
have not been considered by the Commission in the impugned order
though the same was admitted earlier. The main point raised by the
appellant-petitioner in the review petition filed before the Commission
was that the Judgment rendered by this Tribunal, dated 04.10.2006, which
is in his favour, was not considered by the Commission, while passing the
main order in Petition N0.120 of 2005, dated 23.11.2006, and as such the

said order has to be reviewed.
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5. On a perusal of the records, It is noticed that the Commission
heard the matter on 09.03.2006, and rendered Judgment on 23.11.2006. It
is true that reference to the order of this Tribunal dated 04.10.2006 could
not have been made at the time when the matter was taken up for final
hearing by the Commission on 9.3.06. However, itis to be pointed out that
having admitted both the review petition and condone the delay
petition, the Commission could have passed the order on consideration of
both delay and merits of the matter. Admittedly, the Commission merely
passed an order dismissing the application to condone the delay, on the
ground that the delay has not been explained properly without
considering the question whether it is fit case for review or not.

6. Now, it is pointed out by the learned counsel for the
appellant-petitioner by fiing an additional affidavit stating that in the
application filed for review by NTPC in Petition No. 159 of 2004, a reply has
been filed by the appellant-petitioner on 19.02.2007 referring to the order
of this Tribunal dated 04.10.2006 and rejecting the said contention, the
Commission gave liberty to the appellant-petitioner to make an
appropriate application for review with reference to FERV amount
between debt and equity in case of Corba STPS by the order dated

15.6.07. On the basis of the liberty given by the Commission, it is
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contended that the appellant-petitioner decided to file the review and
the same was filed on 25.06.2007 before the Commission.
7. Admittedly, the details which have been given in the
additional affidavit filed before us have not been placed before the
Commission. If these details had been placed before the Commission,
definitely the Commission would have condoned the delay.
8. In the light of the above factual situation mentioned in
additional affidavit filed before this Tribunal, we are of the view that it
would be appropriate to remit the matter to the Commission for re-
consideration of the application filed for condoning the delay occurred in
fiing the review application, by taking into consideration afresh the
affidavit to be filed before the Commission by the appellant giving these
details.
9. It is contended by Mr. M.G. Ramachandran, the learned
counsel for 2nd respondent-NTPC, that the order passed on 04.10.2006 by
this Tribunal has no relevance to the point in issue, and therefore, it cannot
be said that there are merits in the point urged for review. This contention
may be correct. But, this aspect may be considered by the Commission
after condoning the delay. We are not expressing any opinion on the

merits of the matter in the Review Petition.



10. We allow the appeal and remit the matter to the commission.
After condoning the delay it is appropriate for the Commission to consider
the Review Petition on merits and dispose of the same in accordance with
law, after giving opportunity to both sides, preferably within six weeks from
the date of receipt of the order.

11. The appeal allowed. No costs.

(A.A. Khan) (Justice M. Karpaga Vinayagam)
Technical Member Chairperson






